
 
 

HEADING OF JUDGMENT IN SESSION CASE 

IN THE COURT OF ADDITIONAL SESSION JUDGE BILASIPARA 

Present:- Smti S. Bhuyan, AJS 

        Additional Session Judge, Bilasipara 

Session Case No- 216 of 12 

u/s 395 I.P.C. r/w section 398 of I.P.C  r/w section25(1-A)/27(2)Arms 

Act  r/w section5(a) Explosive Substance Act 

  STATE 

Versus 

Md. Ejab Ali 

                            Accused person 

(Committed by Sri I. Ahmed , then learned JMFC, Bilasipara in GR case No- 

45/98 u/s 398 I.P.C. r/w 25(1)(a)/27  of Arms  Act  and section 5 of E.S. Act  ) 

 

Advocate appeared:- 

For the state:- Mr. T. Kr. Bhattacharya, Addl. PP 

For the accused:- Mr. Abdul Mannan Sarkar, advocate. 

Date of institution of the case    :- 15-04-98 

Date of commitment            :- 19-10-12 

Date of Framing charge          :- 09-09-13 

Date of prosecution evidence   :- 19-08-15,25-05-16,19-08-16,01-10-16, 

         06-12-16,04-02-17,09-08-17 

Statement of accused recorded on  :-  09-11-17 

Date of Argument                       :- 09-11-17 

Judgment delivered                 :- 17-11-17 
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JUDGMENT 

Prosecution Case 

1. Prosecution case as unfurled from ejahar is that on 14-04-98 at about 

10.00pm while informant along  with his family members going to sleep after 

having their dinner, some 5/6 miscreants armed with dagger, lathi etc. entered 

into the house of informant by breaking door and tried to commit dacoit. 

Thereafter family members of informant made hue and cry and hearing hue and 

cry when neighboring people started to come with intent to catch miscreants 

then miscreants assaulted his family members causing injury and tried to escape. 

Thereafter, neighboring people followed miscreants and able to nab four 

miscreants Josmat Ali, Lalchand Ali, Sukur Ali and Ejab Ali and those nabbed 

miscreants also tell the involvement of Barek Ali and Asker Ali in the said 

commission of dacoit who were able to escaped and due to the assault made by 

local people four nabbed miscreants sustained grievous injury and thereafter 

they were handed over to police in injured condition and later came to know that 

except Ejab Ali other three miscreants who were nabbed  and assaulted by local 

people succumbed to injury and informant handed over handmade bomb from 

place of occurrence which were brought by miscreant during the time of 

committing dacoit. 

Investigation 

 

2. Officer-in-charge of Chapar police station on receiving the ejahar from 

informant Md. Sahid Ali registered a police case vide no Chapar police case No. 

45/98 under Section 395 I.P.C. r/w section 5 E.S Act and SI Dipen Saikia was 

entrusted to conduct the investigation of the case and after completion of 

investigation IO submitted charge sheet against the accused person named 

herein above u/s 398 I.P.C, r. w section 25(1A)/27 of Arms Act, r.w section 5(a) 

of Explosive Substance Act. 

 

Committal 

3. On receipt of the charge sheet, Learned JMFC Bilasipara, took cognizance 

and after furnishing necessary copies to accused person committed the case 

before the Learned. Sessions Judge, Dhubri for trial and Learned Session Judge, 

Dhubri made over the case to this court for trial. 
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Charge 

4.  My then Ld. Predecessor after hearing Ld. Counsel for both sides and 

perusal of material on record framed charge u/s 395/398 I.P.C. r/w section 25(1-

A)/27(2) Arms Act r/w section 5(a) E.S. Act against the accused person Ejab Ali 

and when charges read over and explained to the accused person he pleaded 

not guilty and claimed to be tried.   

Trial 

5. In order to prove the prosecution charges against the accused person, 

prosecution adduce evidence of all together 12 number of witnesses and 

exhibited  6 no of document.  PW- 1 Sahid Ali, PW-2 Amir Hussain, PW- 3 Juran 

Ali, PW-4 Anowar Hussain, PW-5 Mohoruddin Sheikh, PW-6 Sattar Ali, PW-7 Intaz 

Ali, PW-8 Josmat Ali, PW-9 Tayeb Ali Sarkar, PW-10 Inspector Dipen Saikia, PW-

11 Inspector Kamal Rajbongshi and PW-12 Inspector Binay Kalita, expert. Ext.1- 

Ejahar, Ext.2- Seizure list, Ext.3- Search & Seizure list, Ext.4- Search and Seizure 

list, Ext.5-Sketch Map, Ext.6- Bomb examination & disposal report. After closure 

of the prosecution evidence, statement of the accused person recorded u/s 313 

Cr.P.C. Accused plea is total denial, however declined to adduced evidence in 

support of the plea of denial.  

6.                               POINTS FOR DETERMINATION:- 

 

i) Whether accused on 14-04-98 at about 10.00 pm in the house of 

informant Sahid Ali at village Puthimari Pt. II under Chapar PS committed 

dacoity? 

ii) Whether accused on 14-04-98 at about 10.00 pm at that the time of 

committing dacoity in the house of informant Sahid Ali at village Puthimari Pt. 

II under Chapar PS was armed with deadly weapon namely dagger, 

handmade pistol, ammunitions and handmade bombs?  

iii) Whether accused on 14-04-98 at about 10.00 pm at that the time of 

committing dacoity in the house of informant Sahid Ali at village Puthimari Pt. 

II under Chapar PS carrying prohibited arms and ammunitions in 

contravention of section 7 of Arms Act? 

iv) Whether accused on 14-04-98 at about 10.00 pm at that the time of 

committing dacoity in the house of informant Sahid Ali at village Puthimari Pt. 

II under Chapar PS used prohibited arms and ammunitions in contravention 

of section 7 of Arms Act? 
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v) Whether accused on 14-04-98 at about 10.00 pm at that the time of 

committing dacoity in the house of informant Sahid Ali at village Puthimari Pt. 

II under Chapar PS was in possession of explosive substances i.e handmade 

bombs? 

ARGUMENT 

 

7. Ld. Addl. P.P made submission that to prove the charge against the 

accused person, prosecution adduced evidence of 12 no of witnesses and 

exhibited seizure list and seizure materials seized from the possession of the 

accused person fairly established the prosecution charges against the accused 

person.  

8. Ld. defence counsel made submission that none of the seizure witness 

supported the seizure of the items from the possession of the accused person 

and nothing was seized from the possession of the accused person in presence 

of the witness and therefore, seizure list does not establish the prosecution 

charges against the accused person. Ld. defence counsel further submitted that 

prosecution witnesses could not identify the accused person as one of miscreants 

who had committed dacoit in the house of informant and thus prosecution 

charges against the accused not at all proved against the accused person.   

EVIDENCE 

9. PW-1 Sahid Ali is the complainant of this case. His evidence is that about 

15 years ago at about 10.00 pm he along with his family members went to sleep 

after having dinner and after some time some miscreants entered into their 

house by breaking doors and started committing dacoity. He deposed 5/6 

miscreants entered into their house to commit dacoit and they were equipped 

with weapons and arms.  He deposed they made hue and cry and hearing their 

hue and cry neighboring people started to come and realizing that neighboring 

people were coming after hearing their hue and cry some miscreants after 

commission of dacoity ran away from their house and the neighbour also ran 

after those miscreants. He deposed he heard that 3 miscreants were nabbed by 

the neighbours and other 3 miscreants could have escaped and those nabbed 

three miscreants died due to assaulted by public.  He deposed police visited his 

house and seized 2 handmade bombs, and one hand made pistol vide Ext 2 and 

Ext 3 wherein he put his signature. In cross he stated he could not identify 

those miscreants who had committed dacoity in his house on the day of incident 

and he could not recollect what he stated before police. 
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10. Evidence of Amir Hussain is that his father is the complainant of this case. 

He deposed 15/16 years ago at about 11.00 pm while they were sleeping in their 

house then some miscreants entered into their compound and some miscreants 

entered into his father’s room. Seeing them, his father started shouting. He 

deposed he also wake up and found 5/6 persons in their house who were 

equipped with arms and when he started shouting miscreants assaulted them 

and those miscreants blasted handmade bombs in their house campus. He 

deposed their family members also shouted and hearing their shouting 

neighbouring people came to their house and thereafter miscreants ran away 

from their house after commission of dacoity.  He deposed village people ran 

away after the miscreants and nabbed some of the miscreants and village people 

assaulted miscreants resulting death of three miscreants. He deposed that on the 

next day of incident his father lodged case and police came to their house and 

seized 2 handmade bombs and police also seized pistol from miscreants. In 

cross he stated he could not identify the miscreants as their faces were covered 

by clothes.   

11. PW-3 Juran Ali, P.W.4-Anower Hussain, P.W.5- Mohoruddin Sk. and 

P.W.6- Sattar Ali deposed that they do not know accused persons and do not 

know anything about the incident.    

12. Evidence of PW-7 Intaz Ali is that about 17/18 years back hearing hue 

and cry he went to the place of occurrence  and found gathering of many people  

and also saw 2/3 people in injured condition to whom he could not identify. He 

deposed some miscreants came to informant’s house to commit dacoit and 

villagers held some miscreants and assaulted them. In cross he stated he 

doesn’t know how the incident took place and what happened in the incident.  

13. Evidence of PW-8 Josmat Ali is that about 15/20 years ago he went to 

informant house on hearing hue and cry and found some people in injured 

condition but could not identify those injured person and at that time there were 

many people present at the place of occurrence. In cross he stated he heard 

that quarrel took place in between informant and family members of informant’s 

daughter would be in law in the matter of informant’s daughter marriage. He 

stated he does not know the injured persons and he had not seen the incident. 

14. Evidence of PW-9 Tayab Ali Sarkar is that he does not know the accused 

persons. About 8/10 years back in the night time hearing an announcement of 

incident of dacoit took place in the house of Sahid Ali he went there and saw 

three dead bodies lying on the road near the house of Sahid Ali.  He deposed 

three dead bodies were of dacoits who had assaulted by villagers. In cross he 
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stated on the day of incident he was sleeping in the house and he have not seen 

the occurrence. 

15. PW-10 Dipen Saikia is the IO of the case.  His evidence is that on 14-04-

1998 he was working as attached officer at Chapar police station he received one 

information that villagers of Puthimari nabbed four dacoits and hearing this he 

rushed to the place of occurrence and found three dead bodies at place of 

occurrence, sent other injured dacoit for medical treatment and seized one bag 

from the place of occurrence. He deposed on 15-04-98 informant Sahid Ali 

lodged the ejahar and thereafter he investigated recorded the statement  of the 

witnesses at the place of occurrence, drawn sketch map vide Ext 5 seized one 

handmade pistol and empty cage in front of the house of Ejab Ali, seized four 

bicycle from the house of Sukur Ali, arrested accused persons  and sent dead 

bodies of dacoits for PM examination and exhibited Ext2, Ext 3 , Ext 4 seizure list 

and on being transfer he handed over the C.D. to O/C Chapar PS. In cross he 

stated he did not mentioned the exact time of the incident. He stated informant 

physically appeared before the court but he did not record his statement. He 

stated he had not collected any ballistic substance from the house accused and 

he did not mention that whether seized arms were loaded or unloaded. He 

denied the defence suggestion that he had not investigate the case properly. 

16. PW-11 Kamal Rajbongshi is another IO of this case. His evidence is that 

on 23-06-98 he was posted as attach officer at Chapar PS. On that day O/C 

Chapar PS   endorsed him for further investigation of this case. Accordingly he 

took the charge of the instant case and he only examined the Haran Ali as earlier 

IO Dipen Saikia already completed the investigation of this case. In cross he 

stated he did not reexamine the witnesses also do not visit the place of 

occurrence. He further stated Haran Ali did not state before him that accused 

had taken his bicycle and he collected the explosive report. 

17. Evidence PW-12 Binay Kalita is that on 18-05-98 when he was posted at 

Golakganj PS as attach Officer O/C Chapar PS sent him a WT message to 

examine two handmade bombs. Accordingly he went to Chapar PS on 09-07-98 

and examined the bombs and on examination he found handmade bombs were 

made of cracker powder, fragment of glasses and safety fuse of cracker and in 

his opinion bombs can be exploited initiating by fire in the safety fuse and 

endanger to human life and the impact of the bombs in explosion are about 15 

mtr. radius. He submitted explosive report vide Ext 6. In cross he stated he has 

studied in arts stream in college but he had taken training of explosive under 

NSG (National Security Guard). He stated he had conducted the examination of 
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article of Ext 6 at Chapar PS  in a routine manner without the aid of laboratory. 

He stated he did not send bombs for chemical examination and same was 

destroyed after examination. He denied the defence suggestion that he did not 

examined the bombs carefully and submitted report in a routine manner.     

 

DISCUSSION, DECISION & REASON THEREOFF:- 

 

18. Prosecution allegation against the accused persons is that on 14-04-98 at 

about 10.00 am they had committed dacoit in the house of informant Sahid Ali 

armed with prohibited pistol and used the handmade pistol and handmade bomb 

at the time of committing dacoit. At the time of submission of charge sheet I/O 

has submitted prosecution sanction to prosecute accused persons u/s 5-a of the 

ES Act and Arms Act. In this case prosecution adduced evidence of informant 

Sahid Ali. In the ejahar informant stated name of 6 dacoit and they are 1. Josmat 

Ali S/o Yasin Ali, 2. Lalchand Ali 3. Sukur Ali both are son of Hawan Ali, 4. Ejob 

Ali S/O Madhu Dewani, 5. Barek Ali S/O Mokbul Hussain and 6. Asker Ali and 

they are apprehended by police. During trial Asker Ali expired. Ejahar named 

accused Sukur Ali, Lalchand Ali, Josmat Ali died due to public assault at the time 

of their apprehension and IO submitted charge sheet against the accused Ejab 

Ali, Asker Ali and Abdul Barek Ali to face trial. Trial court committed the case and 

forwarded accused Ejab Ali before this court for the trial. During trial accused 

Abdul Barek Ali was declared absconder by the committal court.  

19. Informant was examined as PW-1.  According to him on the night of 

incident at about 10.00 pm when he along with his family members went to 

sleep after dinner 5/6 miscreants entered into his house armed with pistal and 

committed dacoity and after committing dacoity they run away. They made hue 

and cry and neighboring people came and apprehended 3 dacoits and assaulted 

them. But, three of the dacoit managed to escape and Ext-1 ejahar was lodged 

by him wherein he put his signature vide Ext 1(1). He stated police during 

investigation seized one pistol and handmade bomb vide Ext-2 and Ext-3 wherein 

he put his signature. During cross he stated that he could not identify the 

miscreants and police seized handmade bomb and pistol from his house. 

20. On scrutiny of the evidence of PW-1 it is seen that he did not identify the 

accused Ejab Ali before the court as one of those miscreants who had entered 

into his house and committed dacoity. His evidence further pointed that he 

simply put his signature on the ejahar. He did not substantiate the statement 

made in his ejahar which is exhibited by prosecution as Ext-1. Identification of 
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the accused Ejab Ali not completed form the side of informant though in the 

ejahar name of Ejab Ali is mentioned by the informant in the ejahar. Vide Ext-2 

I/O of the case seized two numbers of handmade bomb with wire from the side 

of injured accused person Lalchand Ali.  I/O was examined as PW-10 by the 

prosecution.  PW-10 is silent on the point from where and whose possession he 

seized two handmade bomb vide Ext-2 though he stated that Ext2(2) is his 

signature. The I/O of the case did not stated that handmade bombs were  

recovered from the present accused Ejab Ali. Vide Ext-3 I/O of the case PW-10 

Dipen Saikia seized one handmade pistol with iron body, one empty cage of 

ammunition in front of the house of Md. Sahid Ali S/O Lt. Esab Ali i.e from the 

house of PW-1.  From the reading of Ext-3 and evidence of PW-1 it is clear that 

dacoit entered into the house of PW-1 armed with pistol but before the court 

PW-1 did not identify the accused person as those miscreants who had 

committed dacoit in his house. 

21. PW-2 is the son of informant.  He also stated before the court in the like 

manner what had been stated by his father before the court. He did not identify 

the accused. His evidence pointed that on the night of the incident, one incident 

of dacoit took place in their house and dacoit entered into their house armed 

with pistol, grenade and dacoit use arms and blasted handmade bombs. 

Neighboring people came and apprehended dacoits, assaulted and three 

miscreants i.e three dacoit died. His cross reveals that he could not identify those 

dacoit as their faces were covered by cloths. From the scrutiny of evidence of 

PW-2 the identification of the dacoit before the court does not took place.   

22. On plain perusal of Evidence of PW-3, PW-4, PW-5 and PW-6 it appeared 

that they did not state any fact in connection with the dacoity incident that took 

place in the house of informant.  PW-3 and PW-4 shown their total ignorance 

about the occurrence of incident of dacoit in the house of informant. PW-5 and 

PW-6 deposed they heard about occurrence of dacoity in the house of informant 

but unaware about the fact who had committed the same. Thus, their evidence 

does not enlighten the prosecution charge made against the accused Ejab Ali.  

23. PW-7 deposed that hearing hue and cry in the house of informant he 

came out and found large gathering and also notice 2/3 person lying injured but 

he could not identify those injured.  His evidence pointed that dacoity took place 

in the house of informant and public apprehended dacoits but he did not spell 

out the name of the dacoit and did not identify accused Ejab Ali as one of those 

miscreants who had committed dacoity in the house of informant. Thus 

identification of accused Ejab Ali from the evidence of PW-7 also not taken. 
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24. PW-8 and PW-9 reached the house of informant hearing hue and cry and 

found some people in injured condition but both the PWs did not identify those 

injured and PW-9 stated that the dead body of those persons were of dacoits 

and dacoits were died due to the assault of villager. Cross of PW-9 is that quarrel 

took place in between informant and family member of his daughter’s would be 

in laws and injured persons are relative of informant and he had not witness the 

incident. It is seen from cross examination of PW-9 that he totally brings out one 

different story and overturn the prosecution story. 

25. PW-10 Dipen Saikia and PW-11 Kamal Rajbongshi are the IO of this case. 

In this case vital part of the investigation was done by PW-10. Another IO Kamal 

Rajbongshi only recorded the statement of Haran Ali and last I/O only submitted 

charge sheet. Vide Ext-4 PW-10 seized three bicycle from the house of Mosket Ali 

S/O Lt.  Naskar Ali which were used and left by the accused persons and Exhibit 

4 shown that seized bicycles were given jimma vide jimma number 51/98  and 

52/98.  

26. PW-12 Binay Kalita only examined two handmade bombs and after 

examination he gave opinion that bombs were live explosive and handmade and 

endanger to the human life and impact of bomb is about 15 mtr. radius. 

Evidence of PW-12 is only confined to the examination of the arms and 

handmade bomb that were seized by the IO during investigation.  His evidence 

pointed that those were endanger for human life but his evidence does not 

pointed the other fact that it were recovered from the possession of the present 

accused Ejab Ali or that Ejab Ali used the same.   

27.  On meticulous scrutiny of the evidence of the PWs, the informant and his 

son who were examined as PW-1 and PW2 and in whose house dacoity was 

committed, failed to identify the culprit and their evidence does not identify that 

accused Ejab Ali is one out of six miscreants who had entered into the house of 

informant to commit dacoity. Their evidence also not pointed that it is the 

present accused Ejab Ali he bring in his possession seized arms and handmade 

bombs were recovered and he had used the same at the time of committing 

dacoity in the house of informant. 

28. Analysis of the evidence of PW-10, the one of the IO of this case who did 

vital part of the investigation and seized handmade bomb and pistol does not 

shown that those were seized from the possession of accused Ejab Ali and were 

found in his house or near to him. Handmade pistol was recovered from the 

place of occurrence which perhaps left by the miscreants while they are 

committing dacoity in the house of informant but informant Sahid Ali in his 
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evidence before the court did not utter a single words pointing his finger towards 

accused Ejab Ali that entered into his house along with other miscreants 

(deceased miscreant) armed with the handmade pistol and committed dacoity 

and blasted handmade bomb. The handmade bomb was recovered from the 

place where the other miscreants Lalchand Ali was lying in injured condition. It is 

the evidence of PWs that villager apprehended three dacoit, assaulted them and 

they were died.  None of the PWs including informant/victim of this case identify 

the accused Ejab Ali as one of the miscreant and there is no identification took 

place and there is no chain of connection established in between accused Ejab 

and occurrence of dacoity in the house of informant from his evidence and from 

the evidence of other PWs. 

29. In view of my aforesaid discussion and upon scanning and analysis of the 

evidence on record I have come to my considerate finding that prosecution 

miserably failed to bring home charges u/s 395/398 I.P.C. r/w section 25(1-

A)/27(2) Arms Act r/w section 5(a) E.S. Act against the accused persons Ejab Ali 

and  he is acquitted from the charge of section 395/398 I.P.C. r/w section 25(1-

A)/27(2) Arms Act r/w section 5(a) E.S. Act and is set at liberty.  

30. Seized handmade pistol be handed over to state Armour in due time as 

per procedure of law.  

31. Send back the GR case record to the learned committal Court with a copy 

of the judgment.  

32. Given under hand and seal of this Court on this 17th day of November 

2017 at Bilasipara.  

 

          (Smti S. Bhuyan) 

                       Addl. Session Judge, Bilasipara 

 

  Dictated and Corrected by me, 

 

          (Smti S. Bhuyan) 

 Addl. Session Judge, Bilasipara 

Typed by, 

Swmkhwr Brahma, Stenographer Gr. III. 
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APPENDIX 

PROSECUTION WITNESS:- 

 PW- 1 Sahid Ali,  

 PW-2 Amir Hussain,  

 PW- 3 Juran Ali,  

 PW-4 Anowar Hussain,  

 PW-5 Mohoruddin Sheikh,  

 PW-6 Sattar Ali,  

 PW-7 Intaz Ali,  

 PW-8 Josmat Ali,  

 PW-9 Tayeb Ali Sarkar,  

 PW-10 Inspector Dipen Saikia,  

 PW-11 Inspector Kamal Rajbongshi and  

 PW-12 Inspector Binay Kalita.  

 

PROSECUTION EXHIBIT:- 

 Ext.1- Ejahar,  

 Ext.2- Seizure list,  

 Ext.3- Search & Seizure list,  

 Ext.4- Search and Seizure list,  

 Ext.5-Sketch Map and 

 Ext.6- Bomb examination & disposal report 

 

DEFENCE WITNESS :- NIL 

DEFENCE EXHIBITES :- NIL 

COURT EXHIBITES :- NIL 

COURT WITNESS :- NIL  

 

 

                                                                  (Smti S. Bhuyan) 

      Addl. Session Judge, Bilasipara 


